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IN THE STATES DISTRICT COURT 

FOR THE MIDDLE DISTRICT OF PENNSYLVANIA 


UNITED STATES OF AMERICA, 

Plaintiff, 

V. 


HORSEHEAD INDUSTRIES, INC., 
RESOURCE DEVELOPMENT 

COMPANY, 
VIACOM INTERNATIONAL INC., 
TCI PACIFIC COMMUNICATIONS, INC., 

Defendants. 

NO. CV-98-0654 
(Judge Kosik) 

(Electronically Filed) 

CONSENT DECREE 

I. Background 

A. The United States of America States”), on behalf of the Administrator of 

the United States Environmental Protection Agency (“EPA”), filed a complaint and an amended 

complaint in this matter pursuant to Sections 107 and 1 of the Comprehensive Environmental 

Response, Compensation, and Liability Act of 1980, as amended (“CERCLA”), 42 U.S.C. 

9607,9613, against Horsehead Industries, Inc., Horsehead Resource Development Company, 

Inc., International Inc., and TCI Pacific Communications,Inc. (“Settling Defendants”). 

B. The United States in its amended complaint seeks, inter alia: (1) reimbursement of 

costs incurred on behalf of the United States for response actions at the Palmerton Zinc Pile 

Superfund Site (“Site”) in Palmerton, Pennsylvania, together with accrued interest; and (2) a 

responsedeclaratory costs.judgment against SettlingDefendants on liability for 

C. The United States further alleges that the United States Department of the Interior 

through the National Park Service and the Fish and Wildlife Service 

has undertaken and will undertake response actions and incurred and will incur response 
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costs with respect to the Site, for which the United States seeks reimbursement the Settling 

Defendants. 

D. In accordance with the National Oil and Hazardous SubstancesPollution 

Contingency Plan and Section of CERCLA, 42 U.S.C. 

EPA notified the Commonwealth of Pennsylvania (the “Commonwealth”) on 28,2001, 

of negotiations with potentially responsible parties regarding the implementation of the remedial 

.design and remedial action for the Site, and EPA hasprovided the Commonwealth with an 

opportunity to participate in such negotiations and be a party to this Consent Decree. 

E. In accordance with Section of CERCLA, 42 U.S.C. EPA 

notified the United States Department of the Interior on October 1,2000, of negotiations with 

potentially responsible parties regarding the release of hazardous substances that may have 

resulted in injury to the natural resources under Federal trusteeship and encouraged the 

to participate in the negotiation of this Consent Decree. 

The Site 

F. Pursuant to Section 105 of CERCLA, 42 U.S.C. 9605, EPA placed the Site on 

the National Priorities List, set forth at 40 C.F.R. Part 300, Appendix B, by publication in the 

Fed.Federal Register on September Reg. 

G.  EPA divided the Site into four Operable Units for purposes of developing and 

primarilyimplementing includesresponse actions at the Site. Operable nonUnit -residential 

land on the north face of Blue Mountain. As described in the Record of Decision for Operable 

Unit 2, Operable Unit 2 primarily consists of a residue pile containing primarily waste materials 

zinc processing operations that lies adjacent to the East Plant along the base of Blue 

Mountain. Operable Unit 3 includes residential areas in and around the Borough of Palmerton, 
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the village of and Lower Towamensing Township. (For purposes of this Consent 

Decree, the terms “Operable Unit Unit and “Operable Unit are defined 

specifically in Section below.) Operable Unit 4 primarily includes potential contamination in 

ground and surface waters at the Site. 

Operable Unit 1 

H. In response to a release or a substantial threat of a release of hazardous substances 

at or Operable Unit 1, EPA commenced a Remedial tnvestigation and Feasibility Study 

for pursuant to 40 C.F.R. 300.430. 

I. EPA completed a for in April 1987. 

J. Pursuant to Section 117 of CERCLA, 42 U.S.C. $9617, EPA published notice of 

the completion of the and of the proposed plan for action for on May 22, 

EPA provided an opportunity for written and oral comments fiom the public on the 

proposed plan for remedial action. 

K. The decision by EPA on the remedial action to be implemented at is 

embodied in a final Record of Decision ROD), executed on September 4,1987, on 

which the Commonwealth has given its concurrence. The ROD includes a responsiveness 

summary addressing public comments received by EPA regarding the proposed plan. Notice of 

the final plan was published in accordance with Section 1 of CERCLA. 

L. EPA entered into a Consent Decree with Zinc Corporation of America a 

division of Horsehead Industries, Inc., for implementationof the remedial activities relating to 

Following a public comment period, that Consent (hereinafter Consent 

Decree”) was entered by the United States District Court for the Middle District of 

on October 18, 1988. 
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M. Pursuant to the 1988 Consent Decree, ZCA. performed certain remedial activities 

on On December 10, 1999, EPA issued a Unilateral Administrative Order, EPA 

No. pursuant to Section of CERCLA, 42 to the Settling 

Defendants directing them to undertake additional remedial activities respect to 

Operable Unit 2 

N. In September 1985, EPA entered into an Administrative Order on Consent 

EPA Docket No. with Horsehead Industries, Inc. and its division, The New 

Jersey Zinc Company (collectively, and with Gulf Western, Under the termsof 

the 1985AOC, agreed to conduct a for that of the Site comprisingthe Cinder 

Bank, which EPA has identified as 

0. submitted to EPA a RI for in November 1987 and a FS for in May 

1988. Pursuant to Section 117of CERCLA, 42 U.S.C. 9617, EPA published notice of the 

completion of the and of the proposed plan for remedial action for on May 16, 1988. 

EPA provided an opportunity for written and oral comments from the public on the proposed 

plan for remedial action. 

The decision by EPA on the remedial action to be implemented at is 

embodied in a Record of Decision ROD’), executed on June 29,1988, on which the 

Commonwealth of Pennsylvania has given its concurrence. The ROD includes a 

responsiveness summary addressing public comments received by EPA regarding the proposed 

plan. Notice of the plan was published in accordance with Section of CERCLA. 

The remedy selected in the ROD predesign studies to determine 

the best methods for controlling or extinguishing the fires within portions of the Cinder 

Bank and treatability studies regarding collection and treatment of surface water run-off from the 
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Cinder Bank through the use of constructed wetlands and lime treatment. In December 1991,the 

1985 was amended to reflect agreement to perform those additional studies. 

R. On January 6,1992, the United States and the Commonwealth of Pennsylvania 

filed a against Horsehead Industries, and Horsehead Resource Development 

Company, alleging violations of the Clean Water Act, the Clean Act, and the Resource 

Conservation and Recovery Act relating to operations and conditions at the Site (the 

“Multimedia Complaint”). The alleged violations of the Water Act identified in 

the Multimedia Complaint related to releases outfalls associated with the Cinder 

Bank of contaminants alleged to be in excess of limits contained in National Pollutant Discharge 

Elimination System permits issued to HII for those outfalls. 

S. On November 13, 1995, the United States District Court for the Middle District of 

Pennsylvania approved and entered a Consent Decree Consent Decree”) between 

HRDC, the Pennsylvania Department of Environmental Resources (succeeded by the 

Pennsylvania Department of Environmental Protection and the United States on 

behalf of EPA resolving the allegations in the Multimedia Complaint. The Multimedia Consent 

Decree requires that design and install pollution reduction technologies at and in 

the vicinity of to address alleged CWA violations. May 1999, EPA and PADEP 

approved a Revised PRT Work Plan submitted by pursuant to the Multimedia Consent 

Decree. is in the of the Revised PRT Work Plan. 

T. Based on an evaluationof the Multimedia Consent Decree, the Revised PRT 

Work Plan prepared pursuant to the Multimedia Consent Decree, and the work conducted 

thereunder, EPA issued an Explanation of Significant Differences for ESD”) on 

August 27,2002. The ESD, attached as Appendix A2 to this Consent Decree, explains 
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determination that the activities to be performed under the Multimedia Consent Decree 

and the Revised PRT Work Plan prepared pursuant to the Multimedia Consent Decree, if 

successful, should achieve the primary remedial action objectives set forth in the ROD. 

Therefore, based on available as of the issuance of the ESD, EPA has 

determined that the actions performed and to be performed under the Multimedia Consent 

Decree and the Revised PRT Work Plan prepared pursuant to the Multimedia Consent Decree 

shall the Remedial Action, except for certain operation and maintenance, for 

Operable Unit 3 Removal Resaonse Actions 

U. Based primarily on environmentalsampling conducted by EPA and its contractors 

in the Fall of 1991, EPA determined that interim removal activities were required to mitigate 

immediate threats to human health, welfare, and the environmentposed by the presence of 

elevated levels of metals in residential areas in and around the Borough of From 

1994 through 1998, EPA conducted interim removal activities intended to address elevated 

levels of lead and cadmium in residential soils and house A total of 438 residential 

properties were sampled and a total of 202 residential properties were addressed during the 

of the interim removal action. 

RemedialOperable ResponseUnit 3 

V. Under the termsof the 1985 AOC ,Gulf Western agreed to conduct a for 

certain areas at or in the vicinity of the Site. 

Paramount (“Paramount”), corporate successor to Gulf 

Western and a corporate predecessor to Settling Defendants Viacom and TCI Pacific, submitted 

a Draft RI and Risk Assessment Report to EPA in 1988. In response to comments 

EPA, Paramount submitted revised versions of the and RA in 1994. Following review of 
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those submissions, EPA determined that the RI and submitted by Paramount were deficient 

and assumed responsibility for the 

X. EPA completed an RI in May 1998, and issued an FS and a Baseline Risk 

Assessment (“BRA”) in May 2000, to 40 C.F.R. 300.430. 

Y. Pursuant to Section 117 of CERCLA, 42 U.S.C. 9617, EPA published notice of 

the of the FS and BRA, and of the proposed plan remedial action on June 5,2000, 

in the Lehighton News and the Allentown Morning Call, and held a public meeting on 

June A copy of the transcript of the public meeting is available to the public as part of 

the administrative record upon which the Regional Administrator based the selection of the 

response action. EPA provided an extended period of ninety (90) days for written and oral 

comments the public on the proposed plan for action. 
\ 

Z. The by EPA on the remedial action to be implemented at is 

in a Record of Decision ROD”), executed on’October 9,2001,on which 

the Commonwealth has given its concurrence. The ROD includes documentation of 

changes between the final plan and the proposed plan, as well as a responsiveness summary 

addressing public comments received by EPA regarding the proposed plan. Notice of the final 

of GERCLA.plan was published in accordance with Section 1 

AA. Based on the information presently available to EPA, EPA believes that the Work 

contemplated in this Consent Decree will be properly and promptly conducted by the Settling 

Defendants if conducted in accordancewith the requirements of this Consent Decree and its 

appendices. 

BB. Solely for the purposes of Section 1 of CERCLA, the Remedial Action for 

as set forth in the ROD, the operation and maintenance activities as set forth in the 
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Plan, the Remedial Action for as set forth in the ROD, and the Work to be 

performed by the Settling Defendants shall constitute actions taken or ordered by the 

President. 

The Parties recognize, and the Court by entering this Consent Decree finds, that 

thisConsent Decree hasbeen negotiated by the Parties in good faith and implementation of this 

Consent Decree will expedite the cleanup of Operable Unit 1, Operable Unit 2, and Operable 

Unit 3 at the Site and will avoid prolonged and complicated litigation between the Parties, and 

that thisConsent Decree is fair, reasonable, and in the public interest. 

NOW, THEREFORE, it is hereby Ordered, Adjudged, and Decreed: 

11. Jurisdiction 

1. This Court has jurisdiction over the subject matter of this action pursuant to 28 

U.S.C. 1331 and 1345, and 42 U.S.C. 9606,9607, and ThisCourt also has 

personal jurisdiction over the Settling Defendants. Solely for the purposes of this Consent 

Decree and the underlying complaint, Settling Defendants waive all objections and defenses that 

they may have to jurisdiction of the Court or to venue in this District. Settling Defendants shall 

not challengethe terms of this Consent Decree or this Court’s jurisdiction to enter and enforce 

this Consent Decree. 

III. Parties Bound 

2. a. Upon approval by the Bankruptcy of and entry into 

this Consent Decree and approval of the Consent Decree by this Court, this Consent Decree shall 

apply to and be binding upon the United Statesand upon (i) Settling Defendants and their 

any subsequently appointedsuccessors and assigns; trustee,and custodian, or receiver. This 

Consent Decree shall survive any conversion or dismissal of the Bankruptcy Case. 
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b. Any change in ownership or corporate status of a Settling Defendant including, 

but not limited to, any transfer of assets or real or personal property, shall in no way alter such 

SettlingDefendant’s responsibilitiesunder this Consent Decree, However, in the event that 

and HRDC (i) transfer substantiallyall of their assets and real property pertaining to the Site 

through the Bankruptcy Case, and shall seek the consent of the United States to 

assign of their rights and obligations under thisConsent Decree to the grantee; or (ii) transfer 

any material asset or real property pertaining to the Site through the Bankruptcy Case, and 

shall seek the consent of the United States to assign all of their rights and obligations 

under this Consent Decree relating to such assets or real properties to the grantee; and, in either 

the grantee shall be subject to all such rights and obligations under this Consent Decree so 

assigned. The United States shall retain full and discretion to consent or object to 

such an assignment, and may in its sole discretion condition such assignment on the grantee 

assuming all of and outstanding obligationsunder the Consent Decree so assigned 

becoming a party to the Consent Decree subject to jurisdiction of the Court by 

executing a modification agreement the form attached as Appendix B2 to this Consent Decree. 

If and(1) the United States consents HRDC’sto request to assign; (2) the grantee complies 

with any conditions for assignment required by the United States; and (3) the Court approves and 

enters the modification, the grantee shall be subject to all such obligations so assigned and 

such andbenefits under HRDCentitled the Consent Decree shallas are assigned, and no 

longer be required to perform the assigned obligations. 

3. Settling shall provide a copy of this Consent Decree to each 

contractor hired to perform the Work (as defined below) required by this Consent Decree and to 

each person representing any Settling Defendant with respect to the Site or the Work and shall 

9 




condition all contracts entered into hereunder upon performance of the Work in conformity with 

the terms of this Consent Decree. Settling Defendants or their contractors shall provide written 

notice of the Consent Decree to all subcontractors hired perform any portion of the Work 

required by this Consent Decree. Settling Defendants shall nonetheless be responsible for 

ensuring that their contractors and subcontractors the Work contemplated herein in 

accordance with this Consent Decree. With regard to the activitiesundertaken to this 

Consent Decree only, each contractor and subcontractor shall be deemed to be in a contractual 

relationship with the Settling Defendants within the meaning of Section of CERCLA, 

42 U.S.C. 

IV. Definitions 

4. Unless otherwise expressly provided herein, used in this Consent Decree 

which are defined in CERCLA or in regulations promulgated under CERCLA shall have the 

meaning assigned to them in CERCLA or in such regulations. Whenever terms listed below are 

used in this Consent Decree or in the appendices attached hereto and incorporated hereunder, the 

following definitions shall apply: 

“Bankruptcy Case” shall mean those bankruptcy cases presently pending in the 

etBankruptcy al.,Court captioned In re Horsehead CaseIndustries, Nos. 02-14024 

S.D.N.Y.). 

“Bankruptcy Court” shall mean the United States Court for the Southern 

District of New York. 

“CERCLA” shall mean the ComprehensiveEnvironmentalResponse, Compensation, and 

Liability Act of 1980, as amended, 42 U.S.C. 9601 et 

‘‘Commonwealth”shall mean the Commonwealth of Pennsylvania. 
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“Consent Decree” shall mean this Decree, any modificationsto the Decree made pursuant 

to Section (Modifications), and all appendices attached hereto (listed in Section 

In the event of conflict between this Decree and any appendix, thisDecree shall control. 

“Day” shall mean a calendar day unless expressly stated to be a day. 

day” shall mean a day other than a Saturday, Sunday, or Federal holiday. In computing any 

period of time under this Consent Decree, where the last day would fall on a Saturday, Sunday, 

or Federal holiday, the period shall rununtil the close of business of the next day. 

“Department of the Interior” or “DOI” shall mean United States Department of the 

Interior, including the National Park Service and the United States Fish and Wildlife Service, and 

any successordepartments or agencies of the United States. 

Future Response shall mean all costs, including, but not limited to,direct 

and indirect costs, that after December 31,2001, in reviewing or developing plans, 

reports and other items pursuant to thisConsent Decree, verifying the Work, or otherwise 

implementing, overseeing, or enforcing this Consent Decree, including, but not limited to, 

payroll costs, contractor costs, travel costs, laboratory costs, the costs incurred pursuant to 

(Access (EmergencyandSections Institutional Response),Controls) and provided that 

Futuresuch costs Responseare not inconsistentwith the CostsNCP. do not include any 

costs associated with the Site that are not related to Operable Unit 1, Operable Unit 2, or 

Operable Unit 3, as those terms are defined by this Consent Decree. 

“Duly Authorized Representative” shall mean a person set forth or designated 

accordance with the procedures set forth in 40 C.F.R. 270.1 1

“Effective Date” shall be the effective date of this Consent Decree as provided in 

Paragraph 
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“EPA” shall mean the United States EnvironmentalProtection Agency and any successor 

departments or agencies of the United States. 

“Explanation of Significant Differences for or E S D  shall mean the EPA 

ESD relating to at the Site, signed on August 27,2002, by the Director of the Hazardous 

Site Cleanup Division, EPA Region 111, and all attachments thereto. The ESD is attached 

to this Consent Decree as Appendix 

“Future Oversight Costs” shall mean that portion Future Response Costs that EPA 

incursafter December 31,2001,in monitoring and supervising Settling Defendants’ performance 

of the Work to determine whether such performance is with the requirements of this 

Consent Decree, including costs incurred in reviewing plans, reports, and other documents 

submitted pursuant to this Consent Decree, as well as costs incurred in overseeing 

implementation of the Work; however, Future Oversight Costs do not include, inter alia: the 

costs incurred by EPA to Sections (Remedy Review), (Access and Institutional 

Controls), (Emergency Response), and Paragraph 120 of Section (Work Takeover), or 

thecosts incurred by the United States in enforcing the terms of this Consent Decree, including 

all costs incurred in connection with Dispute (DisputeResolution pursuant to Section 

Resolution) and all litigation costs. Future Oversight Costs also do not include any costs 

1,associated with the OperableSite that are not related to UnitOperable 2, or Operable 

Unit 3, as those terms are defined by this Consent Decree. 

“Future Response Costs” shall mean all costs, including, but not limited to, direct and 

indirect costs, that the United States incurs after December 31,2001, in reviewing or developing 

the Work,plans, reports orand other items pursuant to this Consent otherwiseDecree, 

implementing, overseeing, or enforcing this Consent Decree, including, but not limited to, 
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payroll costs, contractorcosts, travel costs, laboratory costs, the costs incurred pursuant to 

Sections (Remedy Review), (Access and Institutional Controls), XV (Emergency 

Response), and Paragraph 120 of Section (Work Takeover), provided that such costs are not 

inconsistent with the NCP. Future Response Costs do not include Future Response Costs or 

any costs associated with the Site that are not to Operable Unit 1, Operable Unit 2, or 

Operable Unit 3, as those terms are defined by this Consent Decree. 

“Interest” shall mean interest at the rate specified for interest on investments of the EPA 

Hazardous Substance established by 26 U.S.C. 9507, compounded annually on 

October 1 of each year, in accordance with 42 U.S.C. The applicable rate of interest 

shall be the rate in effect at the time the interest accrues. The rate of interest is subject to change 

on October 1 of each year. 

“Matters Addressed in this Consent shall all response actions taken and to 

be taken at Operable Unit 1,Operable Unit 2 and Operable Unit 3, the Work, Retention of 

. 	 Records, Past Response Costs, Future Response Costs, Future Oversight Costs, and Future 

Response Costs, as those terms are defined in this Consent Decree; all past response actions 

performed by or on behalf of the United States or the Settling Defendants; and all response costs 

withincurred by the Settling theDefendants at or in Site through December 31,2001. 

“Matters Addressed in this Consent Decree” do not include those response costs or response 

. actions as to which the United States has reserved its rights under this Consent Decree (except 

for claims for failure to comply with this Decree), in the event that the United States asserts 

rights against Settling Defendants coming within the scope of such reservations. 

“Multimedia Consent Decree” shall mean the Consent Decree entered by this Court on 

November 13, 1995, in the matter captioned United States of America and Commonwealth of 
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Pennsylvania v. Horsehead Resource Development and Horsehead Industries, 

Civil Action No. 92-0008 (M.D. Pa.). 

“Municipal Sewage Sludge” shall mean any solid, or liquid residue removed 

during the treatment of municipal waste water or domestic sewage, and may include residue 

removed, all or in part, during the treatment of from manufacturing or processing 

operations, provided that such residue has essentially the same characteristics as residue removed 

during the treatment of domestic sewage. 

“Municipal Solid Waste” shall mean household waste and solid waste collected from 

non-residential sources that is essentially the same as household waste. While the composition 

of such wastes may vary considerably, municipal solid generally is composed of large 

volumes of non-hazardous substances yard waste, food waste, glass, and aluminum) and 

can contain small amounts of other wastes as typically may be accepted in RCRA Subtitle D 

landfills. 

“National Contingency Plan” or shall mean the National Oil and Hazardous 

SubstancesPollution Contingency Plan topromulgated Section 105 of CERCLA, 42 

9605, codifiedU.S.C. at 40C.F.R. Part 300, and any amendments thereto. 

Settling Defendants” shall mean International Inc. and TCI Pacific 

Communications, 

“Operable Unit or shall mean the physical areas remediated, to be remediated, 

or subject to potential semediation under the Remedial Action for selected by EPA and set 

forth in the ROD and as further described in the Final Design developed pursuant to 

Paragraph 13.f. and approved by EPA. 
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“Operable Unit or shall mean the physical materials that comprise the Cinder 

Bank, as well as areas where work has been or is to be performed pursuant to the Revised PRT 

Work Plan, as required by the Multimedia Consent Decree, and the ROD, modified as 

described in the ESD. The of for purposes of this Consent Decree shall not 

include surface water, ground water or surface and subsurface soil or other materials contiguous 

or to the Cinder Bank,except to the extent that such media are addressed by 

specific work required pursuant to the Revised PRT Work Plan, as required by the Multimedia 

Consent Decree, the ROD, modified as described in the ESD, and the O&M 

Plan. 

“Operable Unit or shall mean all Residential Properties located within the 

sampling eligibility boundaries for the Remedial Action for as those boundaries are 

specifically described in Section of the ROD, as those boundaries come to exist 

following adjustments,if any, approved by EPA during implementation of the Remedial Action 

for Pursuant to Section IV ROD,of the any adjustmentsto the sampling eligibility 

pursuant Remedialboundaries andtoshall be criteria Designdetermined for 

approved shallby EPA, in consultation with PADEP. For purposes of this Consent Decree, 

not include (1) any land or buildings that are or were associated with the current or former 

operations of Settling Defendants or their predecessors, including the land and buildings 

comprising the East and West Plants, or (2) any land containing, or buildings located on, fill 

material containing hazardous substances that has been transported to such land or buildings 

from the Cinder Bank or the East or West Plants. 

, 
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“Operation for or O & M  shall mean all activities required 

to maintain the effectiveness of the Remedial Action as required the Operation 

and Maintenance Plan approved or developed by pursuant to this Consent Decree. 

“Operation and Maintenance for or shall mean all activities required 

to maintain the effectiveness of the Remedial Action as required under the Operation 

and Maintenance Plan approved or developed by EPA pursuant to this Consent Decree. 

“Operation and Maintenance for or shall mean all activities required 

to maintain the effectiveness of the Remedial Action as required under the Operation 

and Maintenance Plan approved or developed by EPA pursuant to this Consent Decree. 

“Operation and Maintenance Plan for or O&M Plan” shall mean the 

document developed pursuant to Paragraph 22 of this Consent Decree and approved by EPA, and 

any amendments thereto. 

Supervising Contractor”shall mean the principal contractor retained by the 

Settling Defendants to supervise and direct the implementation of the Work relating to Operable 

Unit 1 under this Consent Decree. 

SupervisingContractor” shall mean the principal contractor retained by the 

Settling Defendants to supervise and direct the implementationof the Work relating to Operable 

Unit 3 under this Consent Decree. 

“Owner Settling Defendants” shall mean Horsehead Industries, Inc. and Horsehead 

Resource Development Company, 

“PADEP” shall mean the Pennsylvania Department of Environmental Protection and any 

successor departments or agencies of the Commonwealth. 
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“Palmerton Zinc Pile Special Account’’ shall mean the special account established for use 

at the Site by EPA pursuant to Section of 42 U.S.C. 

“Paragraph” shall mean a portion of this Consent Decree identified by an Arabic numeral 

or an upper case letter. 

“Parties” shall mean the United States and the Settling Defendants. 

“Past.Response Costs” shall mean all costsnot inconsistent with the NCP, including, but 

not limited to, direct and indirect costs, that the United States paid at or in connection with the 

Site through December 31,2001, plus Interest on all such costs which has accrued pursuant to 42 

U.S.C. through the Effective Date. 

“Performance Standards for shall mean the cleanup standards and other measures 

of achievement of the remedial action objectives (set forth on page 6 of the ROD) for 

which standards are to be developed by Settling Defendants and approved by EPA during the 

Remedial Design for . 

Standards for shall mean the standards and other measures 

of achievement of the remedial action objectives (set forth in Section VII of the ROD) for 

which are required by or developed pursuant to Paragraphs 74-89 of the Multimedia 

Consent Decree, and any modified or additional standards that may be developed during the 

ROD,implementation asof the Multimedia Consent Decree or modifiedthe by the 

ESD. 

shall“Performance meanStandards for the cleanup standards and other measures 

The Performanceof achievement of the goals Standardsof the Remedial Action for for 

ROD includethe thoseContingent Remedy identified in the standards set forth on pages 

ROD and(attached anyto57-63 of thisthe modifiedConsent Decree as orAppendix 
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additional standards that are developed by the Settling and approved by EPA during 

the Remedial Design for 

“Plaintiff’ shall mean the United States. 

“RCRA” shall mean the Solid Waste Disposal Act, as amended, 42 U.S.C. 6901 

(also known as the Resource Conservation and Recovery Act). 

“Record of Decision for or ROD’ shall mean the EPA Record of Decision 

relating to Operable Unit 1 of the Site, signed on September 4, 1987, by the Regional 

Administrator, EPA Region and all attachments thereto. The ROD is attached to this 

Consent Decree as Appendix -

“Record of Decision for or R O D  shall mean the EPA Record of Decision 

relating to Operable Unit 2 of the Site, signed on June 29, 1988, by the Regional Administrator, 

EPA Region and all attachments thereto. 

“Record ofDecision for or R O D  shall mean the EPA Record of Decision 

relating to Operable Unit 3 at the Site, signed on October 9,2001, by the Regional 

Administrator, EPA Region 111,and all attachments thereto. The ROD is attached to this 

Consent Decree as Appendix 

“Remedial Action for or Remedial shall mean those activities, 

except for Operation and Maintenance, to be undertaken by the Settling Defendants to implement 

the ROD, in accordance with the final Remedial Design and Remedial Action 

Work Plans and any other plans approved by 

“Remedial Action for or Remedial Action” shall mean those activities, 

except for Operation and Maintenance, to be undertaken by the Owner Settling Defendants to 
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implement the ROD, modified as described in the OW2 ESD, in accordance with 

Paragraphs 74-89 of the Multimedia Consent Decree and any amendments thereto. 

“Remedial Action for or Remedial shall mean those activities, 

except for Operation and Maintenance, to be undertaken by the Settling Defendants to implement 

the ROD, in accordance with the Remedial Design and Remedial Action 

Work Plans and any other plans approved by EPA. 

“Remedial Action Work Plan for shall mean the document developed pursuant to 

Paragraph 14 of this Consent Decree and approved by EPA, and any amendments thereto. 

“Remedial Action Work Plan for shall mean the document developed pursuant to 

Paragraph 28 of this Consent Decree and approved by EPA, and any amendments thereto. 
~ 

“Remedial Design for or Remedial shall mean those activities to be 

undertaken by the Settling Defendants to develop the final plans and specifications for the 

Remedial Action for pursuant to theRemedial Design Work Plan for 

“Remedial Design for or Remedial shall mean those activities to be 

undertaken by the Settling Defendants to develop the final plans and specifications for the 

Remedial Action for pursuant to the Remedial Design Work Plan for 

“Remedial Design Work Plan for shall mean the document submitted by Settling 

Defendants and approved by EPA as set forth in Paragraph 13.a. of thisConsent Decree, and any 

amendments thereto. The Remedial Design Work Plan for is attached to this Consent 

Decree as Appendix C1. 

“Remedial Design Work Plan for shall the document developed by Settling 

Defendants and approved by EPA as set forth in Paragraph 27.a. of this Consent Decree, and any 
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amendments and revisions thereto. The Remedial Design Work Plan for is attached to this 

Consent Decree as Appendix C2. 

“Residential Property or Properties” shall mean single and multi-family dwellings, 

apartment complexes, vacant lots in residential areas, schools, centers and playgrounds, 

parks and greenways, and any other property specifically determined by EPA pursuant to the 

ROD to be eligible for sampling in connection with the Remedial Action for 

“Revised PRT Work Plan” shall mean the Work Plan approved by EPA, including any 

attachmentsand amendments thereto, for design and installation of pollution reduction 

technologies at as required by Paragraphs 74-89 of the Multimedia Consent Decree. 

“Section” shall mean a portion of this Consent Decree identified by a Roman numeral. -
“Settling Defendants” shall mean Horsehead Industries, Inc., Horsehead Resource 

Development Company, Inc., Viacom International Inc., and TCI Pacific Communications, 
\ 

“Site” shall mean the Palmerton Zinc Pile Site, including Operable Units 1 

through 4 as designated by EPA, located in Palmerton, Carbon County, Pennsylvania, and all 

areas adjacent to or in the vicinity of the Site that have been impacted by releases or threatened 

thereleases of Site.hazardous substances at or 

“United States” shall mean the United States of America. 

“Viacom-HorseheadSettlement Agreement” shall mean the Settlement Agreement 

executed on February 14,2002, between the Owner Settling Defendants, on the one hand, and 

on the otherSettling Defendant Viacom International hand­

of“Waste Material” shall mean (1) any “hazardous substance” under Section 

(2) ofCERCLA, any42 pollutantU.S.C. or contaminant under Section 
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CERCLA, 42 U.S.C. and (3) any “solid waste” under Section of 42 

U.S.C. 

‘Work” shall mean all activities Settling Defendants are required to perform under this 

Consent Decree, except those required by Section (Retention of 

V. General Provisions 

5. Obiectives of the Parties. The objectives Parties in entering into this 

Consent Decree are to protect public health and welfare the environment at the Site by the 

design and implementation of response actions at , and by the Settling 

Defendants, to provide access to the Site necessary to and oversee the Work, to 

reimburse response costs of the Plaintiff, and to resolve the claims of Plaintiff against Settling 

Defendants and the claims of Defendants against Plaintiff, as provided in this Consent 

Decree. 

Commitments Defendants. By entering into this Consent Decree, 

Settling Defendants are not, nor should they be construed to be, admitting any liability for 

matters addressed herein or any findings of facts or conclusions of law contained herein. 

Notwithstanding this denial of liability, the Settling Defendants agree as follows: 

a. Settling Defendants shall finance and perform the Work in accordance 

ROD, O&Mwith ROD,this Consent theDecree, the Plan, andthe all work 

plans and other plans, standards, specifications, and schedules set forth herein, or developed by 

the United States or by Settling Defendants and approved by EPA pursuant to this Consent 

or pay theDecree. Settling Defendants shall also United States for Past Response 

Future Response CostsCosts, Future Response Costs, and as provided in this Consent 

Decree. Owner Settling Defendants also shall provide access to the Site and other property in 

(Access and Institutionalaccordance Controls)with Section of this Consent Decree. 

21 



b. Settling Defendants Viacom and TCI Pacific shall comply with EPA 

Unilateral Order, EPA Docket No. issued on December 10, 1999 

(the “UAO), and shall perform all work required under the UAO in accordance with the terms 

of the UAO, until such time as the UAO is superseded by this Consent Decree pursuant to this 

Paragraph. Upon the Effective Date, this Consent Decree shall supersede the UAO with respect 

to all subsequent obligations and the UAO shall be Unless and until this Consent 

Decree is entered by the Court, the UAO shall not be superseded. Any documents that are 

required to be submitted under this Consent Decree that have been submitted by Settling 

Defendants Viacom and TCI Pacific pursuant to the UAO need not be resubmitted after the date 

that this Consent Decree supersedes the UAO, unless determines that such submittal is 

inadequate. 

c. The Settling Defendants have certain portions of the Work 

relating to prior to the Effective Date. To the extent that Settling Defendants have fulfilled 

obligations under this Consent Decree prior to the Effective Date, Settling Defendants shall also 

be deemed to have fulfilled such obligations under this Consent Decree. 

d. The obligations of Settling Defendants to finance and perform the Work 

and to pay amounts owed the United Statesunder this Consent Decree are joint and several, 

unless explicitly limited to less than all Settling Defendants in this Consent Decree. In the event 

of theany one requirementsof the or more Settling ofDefendants to this 

Consent Decree, the remaining Settling Defendants shall complete all such requirements. 

e. In the event that any of the Settling Defendants files for bankruptcy or is 

placed involuntarily in bankruptcy proceedings after the Effective Date, such SettlingDefendant 

shall notify the United States within three (3) days of such filing. The United States 
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acknowledges that on August 19,2002, Horsehead Industries, and Horsehead Resource 

Development Company, Inc. filed a petition for bankruptcy under Chapter 11 of the U.S. 

Bankruptcy Code, 11U.S.C. 101, in the United States Bankruptcy Court for the 

Southern District of New York, Case No. 

Effect of Settlement on Certain Pre-Existing Agreements and Orders. 

a. Upon the Effective Date, this Consent Decree shall supersede and 

terminate, with respect to any outstanding obligations of Settling Defendants or the United States 

relating specifically to or the Administrative Order by Consent in the Matter of 

Palmerton Zinc Site, EPA Docket No. dated September 24,1985, and any 

amendments thereto, between the United States and Respondents Horsehead Industries, Inc., and 

its Division, the New Jersey Zinc Company, and Gulf Western Industries, the 

Administrative Order for Removal Response Activities, Docket No. dated 

February 11,1992, issued by the United States to Paramount Communications Inc.; and the 1999 

UAO as set forth in Paragraph above. 

b. Upon receipt by the United States of the payment due under 

Paragraph 77.e. of this Consent Decree, this Consent Decree shall supersede, with respect to any 

subsequent obligations of Settling Defendants or the United States relating specifically to 

or the Consent Decree between the United States and Zinc Corporation of America, 

a Division of Horsehead Industries, Inc., in the matter captioned United States v. Zinc 

Corporation of America, Civil Action No. 88-1688 Pa.), entered on October 14, 1988. 

c. Nothing in this Consent Decree shall supersede or otherwise affect any 

obligations of the Parties under any agreements between the United States and any Settling 
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Defendant relating to the Site, other than those agreements specifically identified in Paragraphs 

or 7.b of this Consent Decree. 

d. Notwithstanding any other provision of this Consent Decree, this Consent 

Decree specificallydoes not supercede and has no effect on the obligations of Settling 

Defendants Horsehead Industries, and Horsehead Resource Development Corporation, Inc. 

under the Multimedia Consent Decree. The Multimedia Consent Decree remains in force 

and effect, and the United States’retains all rights to enforce that Decree pursuant to its terms. 

Settlement Between Settling Defendant Viacom and Owner Settling 

Defendants. The Parties recognize and acknowledgethat on February 14,2002, a Settlement 

Agreement was executed between the Owner Settling Defendants, on the one hand, and Settling 

Defendant Viacom, on the other hand (“Viacom-Horsehead Settlement Agreement”). This 

Viacom-Horsehead SettlementAgreement does not affect the Settling Defendants’ obligations to 

the United States under the termsof Consent Decree. However, the Parties understand that 

the Owner Settling Defendants and Viacom will implement their obligationsunder the Consent 

Decree in accord with the terms of the Viacom-Horsehead Settlement Agreement, and nothing in 

thisConsent Decree shall alter the terms and meaning of the Viacom-Horsehead Settlement 

Agreement asbetween the Owner Settling Defendants and Viacom. 

9. Compliance With Applicable Law. All activities undertaken by Settling 

Defendants pursuant to this Consent Decree shall be performed in accordance with the 

requirements of all applicable federal and state laws and regulations. Settling Defendants must 

requirements ofalso comply allwith all applicable or relevant and federal and state 

ROD, ROD, ESD, ROD.andenvironmental laws as theset forth in the 

-
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The activitiesconducted pursuant to this Consent Decree, if approved by EPA, shall be 

considered to be consistent with the NCP. 

Permits. 

a. As provided in Section of and Section of the 

NCP, no permit shall be required for any portion of the Work conducted entirely on-site 

within the areal extent of contamination or in very close proximity to the contaminationand 

necessary for implementation of the Work). Where any portion of the Work that is not on-site 

requires a federal or state permit or approval, Settling Defendants shall submit timely and 

complete applications and take all other actions necessary to obtain all such permits or approvals. 

b. The Settling Defendants may seek relief under the provisions of 

Section (Force of this Consent Decree for any delay in the performance of the 

Work resulting a failure to obtain, or a delay in any permit required for the 

Work.~ 

c. This Consent Decree is not, and shall not be construed to be, a permit 

issued pursuant to any federal or state statute or regulation. 

1 Notice to Successors-&Title. 

a. Within fifteen (15) days the Effective Date of this Consent Decree, 

for any orproperty owned or controlled by any Settling Defendant that is located within 

such Settling shall submit to EPA for review and a proposed notice 

to be filed with the Recorder’s Office (or Registry of Deeds or other appropriate office), Carbon 

County, Commonwealth of Pennsylvania, providing notice to all successors-in-title: (1) that the 

property is part of or that EPA selected a remedy for on September4,1987, 

for on June 29,1988 (modified as described in the ESD issued on August 27, 
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2002); and (2) that potentially responsible parties have entered into a Consent Decree requiring 

implementation of the remedies at and Such shall identify the United States 

District Court in which the Consent Decree was filed, the name and civil action number of this 

case, and the date the Consent Decree was entered by the Court. 

(1) Property owned or controlled Owner Settling Defendants 

within . Within ten (10) days of Owner Settling Defendants’ receipt of approval 

of the above proposed notice, the Owner Settling shall record the for the 

following parcels: (i) Parcel No. 29-33-90; Parcel No. Parcel No. 

Al; (iv) Parcel No. and (v) Parcel No. Upon recordation of the notice for 

the identified parcels, the Owner Settling Defendants may remove any prior notice placed on 

those parcels by the Owner Settling Defendants pursuant to the 1999 UAO. If between 

January 1,2000, and the Effective Date, any Settling acquired ownership or 

control over any additional parcels located within applicable Settling 

shall record the EPA-approved notice with respect to such additional parcels 

within sixty (60) days of EPA’s approval of the notice. Settling shall provide 

EPA with a certified copy of the recorded within ten (10) days of recording such 

(2) Properly owned or controlled by Owner Settling Defendants 

within . Within ten (10) days of Owner Settling Defendants’ receipt of EPA’s approval of 

the above proposed notice, the Owner Settling shall record the approved 

for the specific properties identified on Appendix B 1 to this Consent Decree. Settling 

shall provide EPA with a certified copy of the recorded within ten (10) 

days of recording such 
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b. At least (30) days prior to the conveyance of any interest property 

located within and including, but not limited to, fee interests, leasehold interests, and 

mortgage interests, the Settling conveying the interest shall give the grantee written 

notice of (i) this Consent Decree, any instrument by which an interest in real property has 

been conveyed that confers a right of access to or (hereinafterreferred to as 

easements”) pursuant to Section (Access and InstitutionalControls), and any 

by which an interest in real property has been conveyed that confers a right to enforce 

restrictions on the use of such property (hereinafter referred to as “restrictive easements”) 

pursuant to Section (Access and Institutional Controls). At least thirty (30) days prior to such 

conveyance, the Settling conveying the interest shall also give written notice to 

EPA and the Commonwealth of the proposed conveyance,,including the name and address of the 

grantee, and the date on which notice of the Consent Decree, access easements, restrictive 

easements was given to the grantee. Provision of notice to EPA shall not be construed to require 

EPA approval of such sale or conveyance. However, Owner Settling Defendants shall require, 

as a condition of such conveyance, that any grantee of orproperty executewithin an 

agreement that grantsaccess to such property consistent with the requirements of Section 

(Access and InstitutionalControls) of this Consent Decree. 

c. In the event of any such conveyanceby a Settling Defendant, that Settling 

but notDefendant’s obligationsunder limitedthis Consent Decree, to, its obligations 

pursuant to Section IX (Access and Institutional Controls) of this Consent Decree, shall continue 

to be met by the Settling Defendant. In no event shall conveyance by a SettlingDefendant, or 

assignment of this Consent Decree, release or otherwise affect the liability of that Settling 

absent the priorDefendant to comply with all provisions written-of this consent 
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of EPA. If the United States approves, the grantee may perform some or all of the Work under 

this Consent Decree. However, Horsehead may not assign its rights and obligations under this 

Consent Decree to the grantee except as set forth in Paragraph above. 

Performance of the Work Settling Defendants 

A. Work on Ooerable Unit 1 

12. , Selection of Contractors. 

a. Contractor. 

(1) All aspects of the Work relating to Operable Unit 1 to be 

performed by Settling Defendants pursuant to Sections (Performance of the Work by 

Settling Defendants), VII (Remedy Review), (Quality Assurance, Sampling, and 

Analysis), and XV (Emergency Response) of this Consent Decree shall be under the direction 

and supervision of the Supervising Contractor. On January 27,2000, EPA approved 

Adrian Brown Consultants, Inc. as the Supervising Contractor for On April 3,2002, 

Settling Defendants notified EPA that they proposed to change their Supervising 

Contractor to Frank Cowles, Inc. On May 2,2002, EPA approved Frank Cowles, as 

the Supervising Contractor. On September Cowles,1,2002, changedFrank its 

Westname to EnvironmentalFrank Engineers, Inc. 

(2) If at any time SettlingDefendants propose to change their 

SupervisingContractor, Settling Defendants shall notify EPA and NPS, with a copy to the 

Commonwealth, in writing of the name, title, and qualificationsof the contractor proposed to 

Supervising Contractor andbe the new must obtaina notice of acceptance of such change 

a byreasonable NPSopportunityfrom EPA, for andreview and the 

Commonwealth, before the new OU1 Supervising Contractor performs, directs, or supervises 

any Work under this Consent Decree. 



(3) If EPA fails to provide written notice of its acceptance or 

disapproval as provided in this Paragraph and this failure prevents the Settling Defendants 

meeting one or more deadlines in a plan approved by EPA pursuant to this Consent 

Decree, Settling Defendants may seek relief under the provisions of Section (Force 

Majeure) of the Consent Decree. 

b. Other Contractors and Subcontractors. 

The Settling Defendants shall submit to EPA, NPS, and the 

Commonwealth, for acceptance by EPA, the names and qualifications of any additional 

contractors and subcontractors they propose to use to implement any significant aspect of the 

Work relating to before such contractor or subcontractorperforms any work. If EPA 

does not respond with a notice accepting or disapprovingthe proposal for additional 

contractors and subcontractors within fourteen (14) days of receipt by EPA of Settling 

Defendants’ submission, the proposal for use of the identified additional contractors and 

subcontractors shall be deemed accepted. 

(2) In the event EPA disapproves any proposed contractor or 

subcontractor, Settling Defendants shall submit to EPA, NPS, and the Commonwealth a list of 

at least three contractors or subcontractors, including the qualifications of each, that would be 

ten notice(10)acceptable to them days ofof receipt of disapproval. EPA will 

or whose selectionprovide written notice of the names of itany 

or subcontractorwould accept. Settling fromDefendants may select any that list 

and shall notify EPA, NPS, and the Commonwealth of the name of the contractor or 

written notice.subcontractor selected within five (5) days of 
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13. Remedial Design for OU1 . 

a. In March 2000, Settling Defendants submitted, and EPA approved, a work 

plan for the design of the Remedial Action at Remedial Design Work Plan”). EPA 

subsequentlyapproved a revised work plan in August 2000. The Remedial Design Work 

Plan (as revised in August 2000) is attached hereto as Appendix C1 and is incorporated into and 

enforceable under this Consent Decree. The Settling Defendants have also submitted to EPA a 

Health and Safety Plan for for field design activities which conforms to the applicable 

Occupational Safety and Health Administration and EPA requirements including, but not limited 

to, 29 C.F.R. 1910.120. 

b. Settling Defendants have initiated implementation of, and shall continue to 

implement, the Remedial Design Work Plan in accordance with the requirements of the 

Work Plan, thisParagraph 13 of this Consent Decree, and the approved schedule for review and 

approval pursuant to Section XI (EPA Approval of Plans and Other Submissions). 

c. On August 4,2000, Settling Defendants submitted to EPA a Preliminary 

Design for Preliminary Design”) which approximately percent 

(30%) of the design effort. EPA provided conditional approval of the Preliminary Design 

on August 7,2000. PreliminaryIncluded in the Design are plans and specifications for 

whetherpilot tests to be certainperformed in order to methods or technologies would 

ROD.be effective Anat meeting the remedial action objectives initialof the pilot test was 

performed in October 200 1, and the results of the pilot test were summarized in a (First) Test 

Plot Report dated January 10,2002, which also included a proposal for a second pilot test. 

d. EPA has approved a second pilot test Work Plan for non-NPS property 

. Within 45 dayslocated within of completion of the second pilot test, Settling Defendants 
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shall submit a (Second) Test Plot Report to EPA and with a copy to the Commonwealth. 

may also submit a proposal for a pilot test to be performed by SettlingDefendants on 

property owned by NPS in 

e. Upon receipt of the (Second) Test Plot Report and, if applicable, the 

Pilot Report,EPA shall either approve or disapprove the Reports asprovided in Section XI (EPA 

Approval of Plans and Other Submissions). In the event that EPA disapproves the and 

determines that modification of the is necessary, or that one or more additional pilot 

tests Settling Defendants shall the as by EPA, or perform 

such other pilot tests as required by EPA and submit the results of such to EPA and NPS, 

with a copy to the Commonwealth, in the form of an additional Test Plot Upon 

approval, approval with conditions, or modification by EPA, as provided in Section XI 

Approval of Plans and Other Submissions), of the (Second) Test Plot Report, the NPS Pilot 

Report, a subsequent Test Plot Report, the approved test plot reports shall constitute the 

Final Test Plot Reports. Within forty-five (45) days after EPA approves the Final Test Plot 

PreReports, -Settling Defendants shall submit an Final Design to EPA for review and 

approval, with a copy to NPS and the Commonwealth. This submittal shall represent 

Pre-approximately ninety percent (90%) of Finalthe design effort. The Design shall 

on Preliminarythe Designaddress all andof on the Final Test Plot 

Report and shall include, at a minimum: 

(1) pre-final plans, specifications, and schedules; 

(2) a Pre-Final Operation and Maintenance Plan O&M 
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(3) Performance Standards for including specific Performance 

Standards for measuring the success of the application of the revegetation components as well 

as the success of the establishmentof the vegetative growth; 

(4) a Pre-Final Construction Management Plan; 

(5)  a Pre-Final Construction Quality Assurance Plan 

the approach to quality assurance construction activities at and 

a quality assurance official QA Official”), independent of the 

SupervisingContractor, to conduct a quality assurance program during the constructionphase 

of the project); 

(6) a Pre-Final Sampling and Analysis Plan SAP”), 

directed at measuring progress towards meeting the Remedial Action objectives of the 

ROD and the Performance Standards for 

(7) a Pre-Final Health and Safety Plan for field activities 

required by Designthe applicablewhich conforms Occupational Safety and 

Health Administration and EPA requirements including, but not limited to, 29 C.F.R. 

1910.120; 

a Pre-Final Decontamination Plan which provides 

procedures and plans for decontamination of equipment and disposal of contaminated 

materials; 

(9) a Pre-Final Plan; 

(10) a Pre-Final Permitting Requirements Plan for any work that 

may require permits; and 

(11) a Pre-Final Property Access Plan. 
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Upon approval, approval with conditions, or modificationsby EPA, as 

provided in Section XI Approval of Plans and Other Submissions), of the 

Design, including the required Performance Standards therein, the Performance Standardsas 

approved shall become Performance Standards as that term is defined in the Consent 

Decree. Within forty-five (45) days after EPA approves the Pre-Final Design, Settling 

Defendants shall submit an Final Design for the remedy to EPA for reviewand approval, 

with a copy to NPS and the Commonwealth. The Final Design, which shall address all of 

comments on the Pre-Final Design, shall include, at a minimum: 

(1) final plans, specifications, and schedules; 


(2) the final Plan; 


(3) the final ConstructionManagement Plan; 


(4) the final CQAP; 


( 5 )  the final SAP; 


(6) the Health and Safety Plan for field activities; 


(7) the final Decontamination Plan; 


(8) the final Contingency Plan; 


(9) the final Permitting Requirements Plan, if necessary; 


(10) the final Property Access Plan; 


(1 1) an Design Analysis Report that contains all of the Design 


calculations; and 

(12) a final project delivery strategy. 
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14. Remedial Action for . 

a. Upon approval, approval withconditions, or modification by EPA, as 

,providedin Section XI (EPA Approval of Plans and Other Submissions), of all components of 

the Final Design submittal, the Final Design submittal shall serve as the 

Work Plan and shall be incorporated into this Consent Decree andmade an 

enforceablepart hereof. The Settling Defendants shall implement the activities required under 

the Remedial Action Work Plan in accordance with the schedules and methodologies 

contained therein. 

b. The Settling Defendants shall submit to EPA, with a copy to NPS and the 

Commonwealth, all plans, submittals,or other deliverables required under the Remedial 

Action Work Plan in accordance with the approved scheduletherein for review and approval by 

EPA pursuant to Section XI (EPA Approval of Plans and Submissions). Unless otherwise 

directed by EPA or required under the Remedial Design Work Plan, the Settling 

Defendants shall not commence physical activities at prior to the date for commencement 

set forth in the approved schedule in the Remedial Action Work Plan. 

c. If SettlingDefendants seek to a construction contractor to assist in 

the Remedialperformance Defendantsof Action,the then shall submit to EPA not 

publishinglater thethan five (5) business solicitationdays documents a copy of those 

portions of the solicitation documents, including but not limited to the relevant portions of the 

Request For Proposals, that are not subject to claims of business confidentiality. Settling 

Health andDefendants shall ensure Safetythat the requirements of the final Plan for field 

Decontamination Plan approvedactivities accepted by EPA and the byfinal EPA are met 

by all of Settling Defendants' contractors. 
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Within thirty (30) days after EPA approves the Remedial Action 

Work Plan, Settling Defendants shall EPA, NPS, and the Commonwealth in writing of the 

name, title, and qualificationsof any construction proposed to be used in carrying 

out Work relating to under this Consent Decree. Not later than forty-five (45) days after 

acceptance of the Remedial Action Settling Defendants shall submit to 

EFA for review and approval, with a copy to NPS and the Commonwealth, an updated OU1 

Construction Management Plan, an updated Health and Safety Plan for field activities, and 

an updated Decontamination Plan for field activities. The Construction Management 

Plan shall identify key personnel, their experience, their qualifications, and their responsibilities 

for construction activities, and shall include a detailed schedule for completing all construction 

activities. Upon approval by EPA pursuant to Section XI (EPA Approval of Plans and Other 

Submissions), the ConstructionManagement Plan shall be incorporated into this Consent 

Decree and made an enforceablepart hereof. 

e. Resident Supervisor for . Following EPA approval, approval with 

conditions, or modification by EPA, as provided in Section XI Approval of Plans and 

Other Submissions), of all components of Finalthe submittal, and prior to 

Remedialcommencementof any on-Site ActionWork under the Work Plan, the Settling 

theDefendants shall namesubmit to EPA, NPS, and andthe qualificationsof a 

to ensureResident Supervisorto be present at thatthe Site during the Work is 

Action Workperformed in Plan.accordance with the approved The 

Resident Supervisor shall be familiar with all aspects of the Remedial Design approved by 

EPA retains the right to disapprove the use of any Resident Supervisorproposed by . 

Settling Defendants. In the event EPA disapproves the use of any proposed Resident Supervisor, 
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Settling Defendants shall submit to EPA, NPS,and the Commonwealth a list of at least three 

replacements, including the qualificationsof each, who be acceptable to them within five 

(5 )  business days of receipt of notice. EPA will provide written notice of the names of 

any replacements whose use it would accept. Settling Defendants may select any replacement 

the EPA notice and shall notify EPA, NPS,and the Commonwealth of the name of the 

replacement selected within three (3) business days of written notice. Settling Defendants 

shall ensure that the Resident Supervisor performs on-Site inspections as necessary to 

ensure compliance with the approved Remedial Action Work Plan and that the results of 

such inspections are promptly provided to Settling Defendants, EPA, NPS, and the 

Commonwealth. The Resident Supervisor may act as the QA Official. 

15. Within thirty (30) days after EPA approves the Construction Management 

Plan, Settling Defendants shall begin on-Site implementation of the Remedial Action, 

unless EPA approves a later date based on prevailing conditions at the Site. Upon approval by 

EPA of the Construction Management Plan, Settling Defendants shall implement and 

comply with the schedules and terms of all Remedialdeliverables relating to Action, 

Remedialincluding Constructionthe Action Work Plan Managementand the Plan. 

16. The Settling Defendants shall continue to implement the Remedial Action 

O&M arePlanand until achievedthe Performance andStandards for for so long 

thereafter as is otherwise required under this Consent Decree. 

Modification of the Work Plans. 

a. If EPA determines that modification to the Work specified in the 

Remedial Design Work Plan, the Remedial Action Work Plan, the Construction 

Management Plan, the Plan, in other work plans developed for pursuant 
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to this Consent Decree is necessary to achieve and maintain the Standards for 

or to carry out and maintain the effectivenessof the remedy set forth in the ROD, EPA may 

require that such modification be incorporated into the Remedial Design Work Plan, 

Remedial Action Work Plan, OUI Plan, any other plan relating to such Work, 

(2) require that Settling Defendants’submit a plan for EPA approval which incorporates 

such modification to the Work and implement such approved plan. Provided, however, that a 

modification may be required pursuant to this Paragraph to the extent that it is consistent 

with the scope of the remedy selected in the ROD. 

b. For the purposes of this Paragraph 17 and Paragraphs 69 (Completion of 

the Remedial Action for and 70 (Completion of the Work for only, the “‘scope of the 

remedy selected in the R O D  is: 

tasksemploying a revegetationtechnology or Combination of 

revegetation technologies to achieve action objectives of minimizing direct 

contact with contaminated soil, reducing the volume of runoff, reducing contamination in the 

runoff, and mitigating environmental damage; 

(2) tasks associated with monitoring of Operable Unit 1 conditions 

Remedial Action;and the effectivenessof andthe 

(3) tasks associated with of Section (Access and 

Institutional Controls) of this Consent Decree as applicable to 

c. If Settling Defendants object to any modification determined by EPA to be 

necessary pursuant to thisParagraph, they may seek dispute resolution pursuant to Section 

Paragraph 94 (Record Review). The Remedial Design Work Plan, Remedial Action 
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Work Plan, Plan, related work plans shall be modified in accordance with the 

final resolution of the dispute. 

d. Settling Defendants shall implement any work required by any 

modifications incorporated into the Remedial Design Work Plan, Remedial Action 

Work Plan, O&M Plan, in work plans developed in accordance with this Paragraph. 

Nothing in this Paragraph shall be construed to limit authority to 

require performance of response actions as otherwise provided in this Consent Decree. 

18. Settling Defendants acknowledge and agree that nothing in this Consent Decree, 

the Remedial Design or the Remedial Action Work Plans constitutes a warranty or 

representation of any by Plaintiff that compliance with the work requirements set forth in 

the work plans will achieve the Performance Standards for or any other work plan for 

19. Off-Site Shipment of Waste 

a. Settling Defendants shall, prior to any off-Site shipment of Waste Material 

from to an out-of-state waste management facility, provide written notification to the 

appropriate environmental official in the receiving facility's state and to the EPA Project 

ofCoordinator,with a suchcopy to shipment of Waste Material. However, this 

notification requirement shall not apply to any off-Site shipmentswhen the total volume of all 

such shipments will not exceed 10 cubic yards. 

(1) The Settling Defendants shall include in the written notification 

the following information, where available: (a) the name and location of the facility to which 

the type andthe Waste Material is to be quantityshipped; of the Waste Material to be 

shipped; (c) the expected schedule for the shipment of the Waste Material; and (d) the method 
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of transportation. The Settling Defendants shall notify the appropriatestate environmental 

official in the state in which the planned receiving facility is located of major changes in the 

shipment plan, such as a decision to ship the Waste Material to another facility within the same 

state, or to a facility in another state. 

(2) The identity of the receiving facility and state will be determined 

by the Settling Defendants following the award of the contract for Remedial Action 

construction. The Settling Defendants shall provide the information required by Paragraph 

as soon as practicable after the award of the contract but in no case less than seven (7) 

days before the Waste Material is actually shipped. 

b. Before shipping any Waste Materials to an off-Site location, 

Settling Defendants shall obtain certification that the proposed receiving facility is 

operating in compliance with the requirements of CERCLA Section and 40 C.F.R. 

300.440. Settling Defendants shall only send Waste Materials from to an off-Site facility 

that complies with the requirements of the statutoryprovision and regulations cited in the 

preceding sentence. 

B. Work on Operable Unit 2 

20. Selection of Contractors. 

a. In the event that Settling Defendants intend to engage a contractor to 

theperform any significant aspect Settlingof the Work relating to the Defendants 

shall submit to EPA and the Commonwealth, for acceptance by EPA, the names 

qualifications of the contractors they propose to before such contractor performs any work. 

If EPA does not respond with a notice accepting or disapproving the proposal for use of 

contractors within fourteen (14) days of receipt by EPA of Settling Defendants’ submission, the 
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proposal for use of the identified contractor shall be deemed accepted. Settling Defendants 

Viacom and TCI Pacific have submitted Frank West as the contractor they intend to use to 

perform significantaspects of the Work related to EPA has approved Viacom and 

TCI Pacific’s use of Frank West. 

b. In the event EPA disapprovesany contractorproposed under Paragraph 

Settling Defendants shall submit to EPA and the Commonwealth a list of at least three 

contractors, including the qualifications of each, that would be acceptable to them within ten (10) 

days of receipt of notice of disapproval. EPA will provide written notice of the names of 

any whose selection it would accept. Settling Defendants may select any contractor 

that list and shall EPA and the Commonwealth of the name of the contractor selected 

within five (5) business days of notice. 

21. Remedial Actions at . 

Defendant is required to perform work at pursuant to the Multimedia 

Consent Decree. As set forth in the ESD, EPA anticipates that performance of the work 

required under Paragraphs 74-89 of the Multimedia Consent Decree should achieve the primary 

ROD, ESD.remedial action modifiedobjectives of the as Therefore,described in the 

beyondthis Consent Decree does not require specific remedial activities, except for 

those activities required under Paragraphs 74-89 of the Multimedia Consent Decree. Settling 

will implement allDefendant activities required by the Multimedia Consent Decree in 

accordance with the terms of that Multimedia Consent Decree, and all obligations imposed on 

Settling Defendant HII under the Multimedia Consent Decree shall be exclusively enforced 

Consent shallDecree. submitSettling copiesDefendantunder the of all plans, 
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submittals, or other deliverables required under the Multimedia Consent Decree to the EPA 

Alternate Project Coordinator. 

22. Operation and Maintenance for . 

a. Within thirty (30) days of entry of this Consent Decree, Settling 

Defendants shall submit to EPA for approval a plan, including a schedule for implementation, for 

Operation and Maintenance for Plan”). The Plan shall include, at 

(1) a Vegetation Plan for ensuring that areas of which have 

been revegetated pursuant to the Revised PRT Work Plan, as required by the Multimedia 

Consent Decree, are inspected regularly and that the vegetation is 

(2) a Monitoring Plan that describes the frequency and methodology 

used to monitor those portions of the Cinder Bank which contain internal fires; 

(3) plans and schedules for the preparation and submission of an 

ContingencyPlan addressing the potential need to cover and vegetate portions of 

the Cinder Bank that contain internal fires; 

(4) an updated Health and Safety Plan for field activities occurring 

. in the area of the Cinder Bank which contain internal fires; 

( 5 )  a Decontamination Plan which provides procedures and plans for 

decontamination of equipment and disposal of contaminated materials; and 

(6) an Access Control Plan which describes how access to the 

Cinder Bank will be limited. 

b. Upon approval, approval upon conditions, or modification by EPA, as 

provided in Section XI (EPA Approval of Plans and Other Submissions) below, the 
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Plan shall be attached to this Consent Decree as Appendix C3 and shall be incorporated into and 

become enforceable as part of this Consent Decree. The Settling Defendants shall implement all 

activities required by the Plan, and shall submit all plans, submittals, or other 

deliverables required under the Plan to EPA and the Commonwealth, in accordance 

with the approved schedule for review and approval by pursuant to Section XI (EPA 

Approval of Plans and Other Submissions). 

23. The Settling Defendants shall continue to implementthe Plan for so 

long as is necessary to maintain the Performance Standardsand as otherwise required under 

this Consent Decree. 

24. Modification of the Plan. 

a. If EPA determines that modification to the Work specified in the 

Plan is necessary to maintain the Performance Standards or to maintain the 

effectiveness of the remedy set forth in the ROD, modified as described in the ESD, 

EPA may (1) require that such modification be incorporatedinto the Plan, (2) 

require that SettlingDefendants submit a plan for EPA approval which incorporates such 

modification to the Work and implements such approved plan, provided, however, that a 

modification may be required pursuant to this Paragraph only to the extent that it is consistent 

Plan.with the scope of the activities required in the 

For the purposes of this Paragraph 24 and Paragraph 71 (Completion of 

the Remedial Action for and Paragraph 72 (Completion of the Work for only, the 

“scope of the activities required in the O&M Plan” means: 

(1) tasks employing a technology or technologies discussed in the 

Plan to maintain the Performance Standards; 
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(2) tasks associated with monitoring of conditions and the 

effectiveness of the Remedial Action and and 

(3) tasksassociated with implementationof Section (Access and 

InstitutionalControls) of this Consent Decree as applicable to 

c. If Settling Defendants object to any modification determined by EPA to be 

necessary pursuant to this Paragraph, they may seek dispute resolution pursuant to Section 

(Dispute Resolution), Paragraph 94 (Record Review). The Plan related work 

plans shall be modified in accordance with the resolution of the dispute. 

d. Settling Defendants shall implement any work required by any 

modifications incorporated in the Plan, in work plans developed in 

accordance with this Paragraph. 

e. Nothing in this shall be construed to limit authority to 

require performance of response actions asotherwise provided in this Consent Decree. 

Settling Defendants acknowledge and agree that nothing in this Consent Decree 

or the Plan constitutes a warranty or representation of any by that 

compliance with the work requirements set forth in the work plans will achieve or 

the Performance Standards. 

Work on Unit 3. 

26. Selection of Contractors. 

a. Contractor. 

(1) All aspects of the Work relating to Operable Unit 3 to be 

performed by Settling Defendants pursuant to Sections (Performance of the Work by 

Settling Defendants), VII (Remedy Review), VIII (Quality Assurance, Sampling and Data 
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Analysis), and XV (Emergency Response) of this Consent Decree shall be under the direction 

and supervision of the SupervisingContractor. On April 18,2002, SettlingDefendants 

notified EPA that they proposed to use Riter, as their Supervising 

Contractor. On May 2,2002, EPA approved Riter, as the Supervising 

Contractor for 

(2) If at any time Settling Defendants propose to change their 

Supervising Contractor, Settling Defendants notify EPA and the in 

writing of the name, title, and qualificationsof the proposed to be the new 

Supervising Contractor and must obtain a notice of acceptance of such change EPA, after 

a reasonable opportunity for review and comment by the Commonwealth, before the new 

Supervising Contractor performs, directs, or supervises any Work under this Consent Decree. 

(3) If EPA fails to provide written notice of its acceptance.or 

disapproval as provided in this Paragraph and this failure prevents the Settling Defendants 

meeting one or more deadlines in a plan approved by EPA pursuant to this Consent 

Decree, Settling Defendants may (Forceseek relief under the provisions of Section 

Majeure) of this Consent Decree. 

J 

b. Other Contractors and Subcontractors. 

(1) The Settling Defendants shall submit to EPA and the 

Commonwealth, for acceptance by EPA, the names and qualificationsof any additional 

contractors and subcontractorsthey propose to use to implement any significant aspect of the 

before anysuch work.contractorWork relating to Ifor subcontractor EPA 

does not respond with a notice accepting or disapproving the proposal for use of the identified 

additional contractors and subcontractorswithin fourteen (14) days of receipt by EPA of 

~ 
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Settling submission, the proposal for additional contractors and subcontractors 

shall be deemed accepted. 

(2) In the event EPA disapprovesany proposed contractor or 

subcontractor, Settling Defendants shall submit to EPA and the Commonwealth a list of at least 

three contractors or subcontractors,including the qualificationsof each, that would be 

acceptable to them within ten (10) days of receipt of notice of disapproval. EPA will 

provide written notice of the names of any or whose selection it 

would accept. Settling Defendants may select any contractor or subcontractor from that list 

and shall notify EPA and the Commonwealthof the name of the contractor or subcontractor 

selected five ( 5 )  days of EPA’s written notice. 

Remedial for . 

a. On September 6,2002, Settling Defendants submitted to EPA, and EPA 

approved, a work plan for the design of the Remedial Action at Operable Unit 3. In June 2003, 

Settling Defendants submitted to EPA, and EPA a work plan for the design of 

the Remedial Action at Operable Unit 3 Remedial Design Work Plan”). The 

Remedial Design Work Plan provides for design of RODthe remedy set forth in andthe for 

andachievement of otherthe Performance Standards for requirements set forth in the 

ROD Remedialand this DesignConsent Decree. WorkThe Plan is attached hereto as 

be enforceable underAppendix C2 and this Consent Decree. 

The Remedial Design Work Plan includes plans and schedules for 

implementation of all remedial design and pre-design tasks. 

Settling Defendants shall implement the Remedial Design Work Plan 

in accordance with the schedules and methodologies contained therein, including preparation and 
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submission of an Final Design submittal. The Settling Defendants shall submit to EPA all 

plans, submittals, and other deliverables required under the approved Remedial Design 

Work Plan in accordance with the approved schedule therein for review and approval pursuant to 

Section XI (EPA Approval of Plans and Other Submissions). 

28. Remedial Action for . 

a. Upon approval, approval with conditions, or modificationby EPA, as 

provided in Section XI Approval of Plans and Other Submissions), of all components of 

the Final Design submittal, the Final Design submittal shall serve as the 

Remedial Action Work Plan and shall be incorporated into this Consent Decree and made an 

enforceable part hereof. The Settling Defendants shall implement the activities required under 

the Remedial Action Work Plan in accordance with the schedules and methodologies 

contained therein. 

b. The Settling Defendants shall submit all plans, submittals, or other 

under the Remedial Action Work Plan to EPA, with a copy to the 

in accordance with the approved schedule for review and approval by EPA 

pursuant to Section XI Approval of Plans and Other Submissions). Unless otherwise 

directedby RemedialEPA or required under Designthe Work Plan, the Settling 

not physical activitiesDefendants at OU3 prior to the date for commencement 

Remedial Actionset forth in the approved schedule Workin the Plan. 

c. If Settling Defendants seek to retain a construction contractor to assist in 

Remedial Action, thenthe performance of the Settling Defendants shall submit to EPA not 

later than five (5) business days after publishing the solicitation documents a copy of those 

portions of the solicitation documents, including but not limited to the relevant portions of the 
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Request For Proposals, that are not subject to claims of business confidentiality. Settling 

Defendants shall ensure that the requirements of the final Health and Safety Plan for field 

activities accepted by EPA and the DecontaminationPlan approved by EPA are met 

by all of Settling Defendants’ contractors. 

d. Within thirty (30) days after EPA approves the Remedial Action 

Work Plan, Settling Defendants shall notify EPA and the Commonwealth in writing of the 

title, and qualifications of any construction proposed to be used in carrying out 

Work relating to under this Consent Decree. Not later than forty-five (45) days after 

acceptance of the Remedial Action Defendants shall submit to EPA, 

with a copy to the Commonwealth, an updated Construction Management Plan, an updated 

Health and Safety Plan for field activities, and an Decontamination Plan for 

field activities, for review and approval by EPA. The Construction Management Plan shall 

identify key personnel, their experience, their qualifications, and their responsibilities for 

construction activities, and shall include a detailed schedule for completing all construction 

activities. Upon approval by EPA, the Construction Management Plan shall be 

incorporated into this Consent Decree and made an enforceable part hereof. 

e. Resident Supervisor for . Following EPA approval, approval with 

conditions, or modification by EPA, as provided in Section XI (EPA Approval of Plans and 

Final DesignOther Submissions), of all submittal,components of the and prior to 

Remedial Actioncommencement of any on Work-Site Work under the Plan, the Settling 

Defendants shall submit to EPA and the Commonwealth the name and qualifications of a 

during construction toResident Supervisor to be present ensureat that the Work is 

Remedial Action Workperformed in accordance with Plan.the approved The 

47 




Resident Supervisor shall be with all aspects of the Remedial Design approved by 

EPA. EPA retains the right to disapprove the use of any Resident Supervisor proposed by 

Settling Defendants. the event EPA disapproves the use of any proposed Resident Supervisor, 

Settling Defendants shall submit to EPA and the Commonwealth a list of at least three 

replacements, including the qualifications of each, who would be acceptable to them withiifive 

(5) days of receipt of EPA will provide written notice of the names of 

any replacements whose use it would accept. Settling Defendants may select any replacement 

the EPA notice and shall notify EPA and the Commonwealth of the name of the 

replacement selected within three (3) business days of written notice. Settling Defendants 

shall ensure that the Resident Supervisor performs on-Site inspections as necessary to 

ensure compliance with the approved Remedial Action Work Plan and that the results of 

such inspections are promptly provided to Settling Defendants, EPA, and the Commonwealth. 

The Resident Supervisormay act as the QA 

29. Within thirty (30) days after EPA approves the Construction Management 

Plan (or as otherwise provided for in the schedule included in the approved Remedial Action 

RemedialWork Plan), Settling Defendants shall begin on-Site implementation of the 

ConstructionAction. Upon Managementapproval by EPA of Plan,the Settling Defendants 

shall implement and comply with the schedules and terms of all deliverables relating to 

Remedial Remedial ConstructionAction Actionincluding Workthe Plan and the 

Management Plan. 

The Settling Defendants shall continue to implement the Remedial Action 

and Plan until the Performance Standards for are achieved and for so long 

thereafter as is otherwise required under this Consent Decree. 
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